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uring most parts of the 20th century and, more nalagly, during the

beginning of the new century, multiple signs of sias breaches to human rights, along with
repeated cases of genocide and ethnic cleansirggrharked the international scenery and have
preoccupied human rights organizations, policy mgkilie media and public opinion in general.
In most cases, sanguinary rulers, uncontrolled etgbxe groups or invading powers have
unlawfully applied their almighty extermination @dplities against defenseless minority groups.
What is more alarmingly shameful is that, in mos$ttieem, little has been done by the
international community to avoid the massive massathat have later been reported. The cases
of Armenia (1917), Biafra (1968), Cambodia (1979)eria (1993), Rwanda (1994), Somalia
(1994), Bosnia (1995) and Kosovo (1998) are ju$tva among dozens more. Presently, the
situation in Darfur has been reaching a peak ofraley dimensions, while the diversified forms
of oppression imposed upon the Palestinians iloticapied territories and the massive bombings
of civilians in southern Lebanon are just othertawf the contemporary humanitarian injustices
characterizing the Middle East area. All over tlebe, and more sensitively in the MENA
region, humanitarian catastrophes have been arndtillilprevail if nothing is done to stop the
bloodshed, reduce the tensions and eradicate tmer otultiple means of potential massive
extermination! Yet, these are not the only caudepresent day humanitarian preoccupation.
Multiple other kinds of human oppression, alonghwihe effects of natural or technological
catastrophes also represent evident sources ofepohinked with the need for humanitarian
intervention. Globally, this may vary from mere nhaling of humanitarian assistance to needy
civilian populations to their effective protectidrom oppressive forces. A wide variety of
situations do effectively arise; diversified sotuts have thus been sought pending on whether the
irregularities do take place in time of peace dirme of war.

owever, the frigidity of the international commuynihas been remarkably

prevailing in most situations when humanitarian dseevould have normally dictated an
imperative and nonetheless urgent interventiontaiem@ solutions have been sought through the
available international instruments, which have tiyoproven their evident inefficiencies in
tackling this growingly alarming issue. Limited iefency has characterized some of the most
known initiatives of the international communitycbuas ‘Operations Restore Hope and United
Shield’ in Somalia, the NATO aerial bombing of Sarkbthe sending of ECOMOG forces to
Liberia by CEDEAO countries or the outcomes of Beyton Agreements concerning Bosnia.
None of these actions has managed to avoid massagsacres of innocent civilians. And, yet
suspicious attitudes of indigenous populations todwahem have frequently been registered.
Refusal and rejection of foreign intervention isngelly justified by critics for pure
considerations of ‘national sovereignty’. The camst reference to the “theory of state
sovereignty” thus tends to hinder the growing willthe international community to develop
legitimate interventionist mechanisms. The quesisonowever still pending on what legitimacy
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can be attached to an intervention inside the lbsrdé a sovereign state whatever may the
justification be! The Iraq war, rightly qualifiedsan aggression, is still feeding the legal debate
on this issue. Where do pure humanitarian concgiops and where do planned invasions start?
As Professor Robert Kolbe put ithére is a growing contamination of humanitariaml diy foreign
policy and mostly by armed forces of interestedesta™  Target populations tend to become
suspicious as soon as the incoming aid appearg twhanneled through government agencies
who thus give the evident impression of foreigneifgrence into domestic affairs of the
beneficiary territory.

nternational law is thus going through an evideshuffling in which the notion

of ‘humanitarian intervention’ is seeking a righgstion. Will thus need to be explored, clarified
and further confronted, within the present paperelationship with this issue, the notions of:

- ‘Public_International Law as it applies to governing the relationships withhe
international community;

- ‘State Sovereigntywith its conflicting effect on the growing willotintervene within
boundaries of existing states;

- Intervention as dictated byHUmanitarian Considerations and as a growingly
determining notion in interstate relations;

- ‘Future Visions of Humanitarian Issu€’s though the prism of new interstate equilibriums.

1. Public International Law:

ublic International Law’ consists of rules and piples of general

application dealing with the conduct of states ahdnternational organizations and with their
relationsinter se as well as with some of their relations with p&s It reflects the rules
governing the international order since their appeee at the end of the middle ages and their
later specification in the Treaty of Westphaliatire middle of the 1% century. Since its
foundation, public international law has been fundatally built on the notion of sovereign
equality of states called upon to entertain intatesrelations; these are political entities which
define themselves as sovereign within their tetiatoboundaries. Legal pluralism was then
prevailing from the outset and implied the acceptalny a given state of the right of other states
to be governed by their own legislation within thedundaries. Thus, relations were more based
on necessary coordination within the rules of {he togens’. Furthermore, «Public International
Law» has been defined as the law of the politigatean of nation-states.|t"is a distinct and
self-contained system of law, independent of theoma systems with which it interatts?
International law thus concerns the structure amohdaoct of states and international
organizations. It essentially consists of rules gmohciples which govern the relations and
dealings of nations/states with each other, whig® @overing rules that govern the relations
between states and other subjects of internatianal

nternational Law is rooted in acceptance by thénagtates which constitute

the international system. Customary law and coneeal law are primary sources of
international law. Customary international law fesuvhen states follow certain practices
generally and consistently out of a sense of legdigation. Conventional international law
derives from international agreements and may gakeform that the contracting parties agree
upon. Agreements may be made in respect to anyengttept to the extent that the agreement
conflicts with the rules of international law, inmporating basic standards of international
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conduct, or the obligations of a member state urttier Charter of the United Nations.
International agreements create law for the padfethe agreement. They may also lead to the
creation of customary international law when theyiatended for adherence generally and are in
fact widely accepted. Customary law and law madeiridgrnational agreements have equal
authority as sources of international law.

eneral principles common to systems of national isna secondary source of

international law. There are situations where megittonventional nor customary international
law can be applicable. In this case a general jplimenay be invoked as a rule of international
law because it is a general principle common tanlhgr legal systems of the world.

urisprudence, i.e. judicial decisions rendered hternational courts and

tribunals, also represents an important refereatbatce of international precedents. Although its
binding effect is extremely limited, given the inm@amnce of the notion of sovereignty in

international contexts, it nevertheless constitidesimportant source of knowledge for the
progress of international law.

nternational law imposes upon the nations certaitied with respect to

individuals. It is a violation of international late treat an alien in a manner which does not
satisfy the international standard of justice. Heereit is only the state of which he is a national
that can complain of such a violation before amnmational tribunal. The state of nationality
usually is not obligated to exercise this right a@h decide whether to enforce it or not. The
international order being mainly an order goverrtimg relationships between states and/or states
and international organizations, the concern far #tatus of individuals or for groups of
individuals has actually been timidly growing, ttradamantly lacking.

nternational organizations also play an increaginghportant role in the

relationships between nations. An internationalaargation is one that is created by an
international agreement or which has membershisistng primarily of nations. The United
Nationsis the most influential among international orgatians; it was created on June 26,
1945. Its declared purposes are to maintain peadesacurity, to develop friendly relations
among nations, to achieve international cooperatiagolving international problems and to be a
center for harmonizing the actions of the nationattaining their common ends. The Charter of
the United Nations has been adhered to by virtuall\states. Other international and regional
organizations also cover a vast era of fields tdrirention.

ithin the U.N. Charter, multiple stipulations offgrotential backing for

international humanitarian intervention. These @stly related with the ‘respect for human
rights’, the ‘dignity of the human person’ (contaghin the preamble) and the ‘preservation of
international peace and security’ (contained in ergus chapters of the charter). It is thus
stipulated in chapter | that the organization miageé effective collective measures for the prewanti
and removal of threats to the peace, and for thmpession of acts of aggression or other breaclidbe
peace, and to bring about by peaceful means ...adgrdt or settlement of international disputes or
situations which might lead to a breach of the gBadWithin this system, the member states are
required to « ..settle their international disputes by peaceful ngem such a manner that international
peace and security, angistice, are not endangered they shall «.refrain in their international
relations from the threat or use of force agairtst territorial integrity or political independenasf any
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state» (Chapter 1) These are, thus, clear invitations, within the UNtem, so long as the notion
of sovereignty [an other basic component of théesys does not hinder potential interventions,
that the international community (189 sovereign rmemstates of the organization) has
acquiesced to its obligation to interven®ther chapters of the charter have further stredsed
trend of thought of the San Francisco draftershef initial document. Although they remain
timidly formulated with respect (again) to the wotiof sovereignty, they have been clearly
worded and voluntarily entered into by the conaartnations; these are, for example, the
stipulations contained in:

Article 41 : «The Security Council may decide what measureswotving the use of armed
force are to be employed to give effect to itsglens, and it may call upon the Members of the
United Nations to apply such measures. These ntdiyd@ complete or partial interruption of
economic relations and of rail, sea, air, postatlegraphic, radio, and other means of
communication, and the severance of diplomatictiaig ».

Article 42 «Should the Security Council consider that measpresided for in Article 41
would be inadequate or have proved to be inadequiataay take such action by air, sea, or
land forces as may be necessary to maintain ooresnternational peace and security. Such
action may include demonstrations, blockade, amgmobperations by air, sea, or land forces of
Members of the United Natioms

urthermore, the use of armed forces to deter beachgeace and security or to

reestablish them in areas of tension has also &tgarated for. Member states are also invited to
contribute effectively if called upon to do so imch situations. These provisions are contained
mainly in articles 43 and 45 of the UN Charter:

Article 43 : «All Members of the United Nations, in order to ¢idnite to the maintenance of
international peace and security, undertake to makailable to the Security Council, on its
call and in accordance with a special agreemenagreements, armed forces, assistance, and
facilities, including rights of passage, necesstmy the purpose of maintaining international
peace and security. »

Article 45, «In order to enable the United Nations to take utgemlitary measures,
Members shall hold immediately available nationat-farce contingents for combined
international enforcement action »

rovisions for the creation of regional institutiofts the achievement of such

purposes as the undertaking of collective actianttie maintenance of international peace and
security are also stipulated for within the framekvof the UN system. Articles 48, 52 and 53 of
the UN Charter are clear about it:

Article 48 «The action required to carry out the decisions lef Security Council for the
maintenance of international peace and securityldi@taken by all the Members of the United
Nations or by some of them, as the Security Coummayl determine.... Such decisions shall be
carried out by the Members of the United Nationeatly and through their action in the
appropriate international agencies of which theg anembers

Article 52 « Nothing in the present Charter precludes the ersgeof regional arrangements
or agencies for dealing with such matters relattogthe maintenance of international peace
and security as are appropriate for regional actigmovided that such arrangements or
agencies and their activities are consistent whib Purposes and Principles of the United
Nations. ... The Members of the United Nations ergdnto such arrangements or constituting
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such agencies shall make every effort to achiew#fipasettiement of local disputes through
such regional arrangements or by such regional agex.. »

Article 53 : «The Security Council shall, where appropriate, izdil such regional
arrangements or agencies for enforcement actioreurid authority»

urthermore, and regarding the position of the ma@onal community on

the particular issue of combating ‘genocide’ andmes against humanity’, the UN system has
adopted clear positions: the 1948 ‘Convention @aRhevention and Punishment of the Crime of
Genocide’, adopted by the UN General Assembly $n‘iResolution # 260 (lll), has defined
‘genocide’ as an dct committed with the intent to destroy, in whotein part, a national,
ethnical, racial or religious group [killing memb&of the groups, causing serious harm, bodily
or mental, to members of the group, deliberatefiicting conditions calculated to bring about
the group’s destruction, imposing measures to prev®rths within the group and forcibly
transferring children of the group to another grdudt has also imparted upon member states
who have signed the convention, the obligationeiatt legislation necessary to give effeét to
the stipulations contained in the convention atedgtovide effective penalties for persons guilty
of genocidé The ‘Geneva Conventions’ of 1949 and their ‘Atitatial Protocols’ of 1977 and
2005, and most particularly their stipulations refey to the protection of civilians in times of
war, further define the nature of the violationattare likely to be considered as corresponding to
war crimes: these are ‘intentional homicide’, ‘tog’, ‘inhuman treatment’, ‘deportations’,
‘illegal transfers’, ‘illegal detention’, ‘destrucin of property’, etc... For the enforcement of
repressive measures against such acts, the interaltommunity has established temporary
tribunals before finally settling on a permanennadejudiciary institution; these are: “The
International Military Tribunal of Nuremberg” {1945“The International Military Tribunal for
the Far East” (also called ‘The Tokyo Tribunal’)946}, “The International Penal Tribunal for
Former Yugoslavia” {1993}, “The International PenBlibunal for Rwanda” {1994} and “The
Special Tribunal for Sierra Leone” {2002}. Finallgnd upon recommendations of the UN
‘Commission on International Law’ in 1994, the pm@hary actions for the creation of a
permanent ‘International Criminal Court’ were untd&en within the UN General Assembly.
They led to the establishment, in 1995, of a prajoay committeeRrep Conm which drafted the
“Statute of Rome” (signed in July 1998), definitg torganization and competencies of the new
“Penal” tribunal (Criminal Court) which was due be established in The Hague. The statute
entered into effect in 2002. According to the digions of article 5 of the Rome Statutiaé
Court has jurisdiction with respect to the crimdsgenocide, the crimes against humanity, war
crimes and the crimes of aggressiolm its definition of ‘genocide’, article 6 of th&tatute’ has
reproduced the same wording as that containederabiove mentioned UN General Assembly
Resolution # 260 (lll). Precise definitions of thther elements of the tribunal’'s competencies
have also been set forth by articles 7 and 8 of Sketute. An apparent will to organize
intervention against illegal behaviors and to fartapply sanctions against the authors of illegal
humanitarian behaviors is thus clearly stemmingnfnecent decisions and initiatives of the
international community.

an all these stipulations be interpreted as an opeitation to intervene?

Would it be then as easy to reconcile, within ttoatext, the seemingly irreconcilable notions of
intervention and state sovereignty? It would thenvery easy and simple to conclude that states
can take coercive — and in particular military -H@g, against other states for the purpose of
protecting people at risk in these other statee Ghestion then arises to delimit the exact



meaning of the notion of ‘sovereignty’ that hasmly represented a constant limit to outside
intervention.

2. Apprehending the Notion of ‘Sovereignty’

his notion is inspired from the Latin medieval wootiof ‘Superanus which

itself derives from the classical Latin notion 8uperus[superior] and from the Greek notion of
‘Basileus It implies the exclusive exercise of politicalithority on a geographic area or on a
specific people or group of peoples. In polititdhas grown to mean the independent character of
a state which is not bound by any other outsidéaity, be it another state or an international
institution, unless it has freely accepted so. Yatyereignty’ remains essentially a legal notion,
which content is defined and impact drawn by Pulsiiernational Law. Louis LeFur has defined
the notion of sovereignty astke guality for a state not to be bound exceptt®wwn will, within the
limits of the superior principle of law and accandito the collective objectives that it is callgabao to
achieve» !, Formulated at the end of the 19th century in ¢batext of domestic law, this
definition is also applicable to the state as gexilof international law. It highlights two basic
ideas closely linked with the notion of sovereigrihat the sovereign state is only activated by its
own will and that this will can only be exercisedhin the rule of law. Nowadays, may be added
the fact that state sovereignty is also limitedHw®y activities of international organizations. Eac
autonomous state enjoys itsumma potestagimplying that it exercises on its territory the
supreme jurisdiction and that it owns the monopofyforce]. Its competency may be
discretionary; and its authority is immediate affiéaive. As an independent entity, the state
benefits from plenitudo potestatidlt entertains direct relations with other statesd deals with
them on the bases of equality].

istorically, the concept of sovereignty has emergéthin the evolution of

political theory at a specific moment of the evauotof modern states. It has been defined by
Jean Bodin (1530-1596) in his treafiiie Six Books of the Republas an essential attribute of
the state: Sovereignty is the absolute and perpetual power dRepubli€. Within this initial
conception of the notion, no other power can beesapto the sovereign authority. Alike the
notion of sovereignty, the above mentioned notibrequality between states is also a legal
notion: it is a result of political theories basmd equality between human beings. This vision of
equality has been constantly reproduced in statledgriomatic behaviors. Article 2 of the UN
Charter clearly stipulates thath& Organization is based on the principle of tbeeseign equality of

all its Member8. Basically, andn accordance with the stipulations of # 4 of thene article, All
Members shall refrain in their international relatis from the threat or use of force against thettaial
integrity or political independence of any statd~urthermore, the UN has adopted in 1966 a charter
of sovereign equality between states, implying:thait states enjoy equal sovereignty, that they have
equal rights and obligations, that they are all nibems of the international community, regardlessheir
economic, social and political differenéed his Charter further states thatll‘states are legally equal,
that they all enjoy the rights linked with this eosignty, that every state has the duty to respeet
personality of other states, that territorial intéty and political independence of the state arenno
violable and that each state has the right to fyeehose its political, social, economic and cultura
systerfl. Thus, basically, each sovereign state owns thlechpacity to enjoy and exercise the
following four international attributes of its soegnty: the jus tractatuum[right to conclude
treaties], thejus legationis[right to accredit diplomats], theus belli [right to declare war] and
the right to be party to legal proceedings or teehdirect access to international instances, and
most particularly to the international Court of tices.




or centuries, international law has thus been basdtie notion of sovereignty of

the state. As a result, a state is only bound legal obligation to which it has acquiesced. Ia th
present context of this paper, the state’s oblgato protect human rights may be opposable
only if that state has agreed to it by ratifyingeaty or by adhering to an existing customary.rule
Sovereignty also means, under presently applicaitéenational law, that a country which has
violated human rights cannot be prosecuted unteascepts or has accepted the authority of a
court. It has thus been so far very hard to getveeignment convicted of human rights violations
by an international court. And even if a convictignobtained, there is no way of guaranteeing
that the sentence will be carried out. Sovereidrayg then proved to be incompatible with the
existence of a kind of worldwide “international pel force” and has represented a major
obstacle to new interventionist policies built amfanitarian considerations.

hus, the doctrine of “the right to intervene” reggets an attempt to challenge

this traditional legal structure by calling intoestion the very concept of sovereignty it is based
on. Within its innovative demands, lay the facttttfze power of the state must yield to a
“principle of extreme urgency” and to the need &&minimum protection of human rights.
Humanitarian aid must therefore be delivered withegard to national frontiers, or whether or
not a country has pledged to respect a rule, thedjation of a court or the powers of an
international police force. For its tenants, iheslonger tenable to bow to legal formalism.

his represents quite a challenge to long time é&shkadal practices of the

international order! Since the signature on Augist1928 of the Briand-Kellog Pafét by the
representatives of 15 nations (the final numbeitsosignatories has reached 60), interdiction of
recourse to force for the solution of conflicts viesn: war has been officially declared illegal.
Article | of the Pact has clearly condemnethecrecourse to war for the solution of internatibn
disagreements and has established a declargdnynciation to the use of war as an instrument of
national politics». Article Il further stressed the need teall upon pacific means for the solution of
all conflicts that might arise between the contiagtparties». Attributes of sovereignty were then
bound for long lasting respect, weren't it the setavorld war which re-questioned all these
newly established values. Yet, the trend of cordiion of this position was to firmly resist in the
aftermaths of the war.

nder the jurisdiction of the UN system, during tb@ld war period, the

International Court of Justice in The Hague has tred opportunity to issue judgments and
consultative opinions on various questions relatedhe issue of sovereignty as it relates to
foreign intervention within territorial boundarids.the case of th€orfu Strait, opposing Albania

to Great Britain, which decision was rendered omilA®" 1949, the ‘Court’ has stated that
‘respect for national sovereignty is one of the eakebases of international relatiohslt has
further noted that the action of the British navighim the Albanian territorial sea has violated
Albanian sovereignty. Another very firm attitude the question has characterized the decision
rendered by the ‘Court’ in June 1986: this wasdhse of a judgment concerningilitary and
Paramilitary Activities in and against Nicaraguaopposing the government of this sovereign Latin
American state to the government of the UnitedeStaf America. In this case, the issue was
about a dispute between the two governments ogrihnds that the government of Nicaragua
was contending that the US military and paramyitaas conducting subversive activities in the
waters off its coast. In the course of the writfmoceedings, the Government of Nicaragua
requested the ‘Court’ to adjudge that, by directing military and paramilitary actions in dragainst
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Nicaragua, the United States has violated its expreharter and treaty obligations, and in partiaula
under article 2 of the United Nations CharteOn this basis, the Government of Nicaragua fnth
stated that the UShés violated the sovereignty of Nicaragwnd “in breach of its obligations under
general and customary international law, has inggr@d in the internal affairs of NicaraguaThe
decision of the ‘Court’ finally caught the US Gonrsarent at fault when it concluded thahé
United States of America has acted against the Repaf Nicaragua, in breach of its obligation umde
international law not to intervene in the affairsanother state (...) not to use force against anoskege

(...) and not to violate the sovereignty of anotttates. It finally condemned it to itnmediately cease
and refrain from all such acts as may constitutedwhes of the foregoing legal obligations (...) amd t
make reparation to the Republic of Nicaragua fdriajury caused to Nicaragua by the breaches of
obligations under customary international fawGoing beyond the borders of a sovereign state
without being invited to do so by the establishatharities in such a state has clearly then been
confirmed as an act of aggression. Yet, recentotyishas shown multiple hesitations both
regarding lack of intervention when it is most neg¢@nd regarding border violations and armed
aggression without any legitimate justificationsdm so. The international community seems to
have been applying a double scale measurementdattiending on the weight of the actors in
the international arena. Even the judicial instratn&f the UN order seems to have been taking
part in the ongoing attitude of justice denialthins context, a remarkably strange attitude of the
International Court of Justice regarding instanoé®duced before it by the former Republic of
Yugoslaviaagainst ten NATO countries which participated omibing its territory in 1999 is
worth underlining. No less striking is also thetatte of the same court in front of the actions
introduced the same year by tbemocratic Republic of Congagainst Rwanda, Uganda and
Burundi. In these contexts, the ‘Court’ was callgmbn to examine in July 2001 about 16 cases
related to questions linked with the use of arnwedd. Yet, in most of them, its attitude remained
strangely similar: “incompetence”. A similar attiet may also be observed regarding its position
expressed in its decision rendered in June 20@tkiaerial conflict between India and Pakistan

in which the latter had requested the condemnatibrihe former for having Vviolated its
sovereignty and destroyed one of its pl&dn&ound legal arguments have been set forth ih ease.
But the question still remains of whether the Inétional Court of Justice is not gently avoiding
to venture into slippery fields with which the padal organs of the UN system, namely the
Security Council and the General Assembly, aréwtastling.

he parallel may also be made between the two pitgsexisting entities in

The Hague: an “International Court of Justice” amd‘International Criminal Court”. While the
former (created in 1945 as a UN organ) settlesl ldgautes submitted to it by states and gives
advisory opinions on legal questions submitted tayiduly authorized international organs and
agencies, the latter (established in 2002) funsti@s a permanent tribunal in charge of
prosecuting individuals for genocide, crimes agamsmanity, apartheid and war crimes. The
former is composed of 15 permanent judges elecyetihd UN General Assembly and the UN
Security Council from a list of persons nominatgdhe national groups in the Permanent Court
of Arbitration (an other institution establishedTihe Hague since 1899). The latter court consists
of 18 judges, all of whom are nationals of Statagi®s to the Rome Statute, elected by these
states parties for a term of up to nine years.

t seems then as if the international community iegpessively moving

towards means of prosecution of responsible indafisl per se through the ICC, given the fact
that state prosecution is clearly out of the reafctompetency of the ICJ. There also seems to be
a shift in attitude dictated by the resistancenternational behavior of the principle of non-
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intervention, which is itself based on the abovatie@ed sovereign equality of states. A move is
progressively been made from an impossible prosatof sovereign states to a more acceptable
form of *humanitarian’ intervention justified onehgrounds of direct protection of individuals.
Furthermore, repetitive initiatives of the leadipgwers within the international community also
indicate a clear will to act and intervene whilelations are being committed. How much of it is
dictated by humanitarian concerns and how muchusisfijed by anti-terror initiatives will remain
pending for the non initiated observer.

he importance of the actors and the sensitivitthefissues thus make of the

equation of ‘sovereignty vs. humanitarian interi@mta field of substantial present and future
reshuffling. The issues at stake are certainlyp&yond the simple humanitarian considerations!

3. Delimiting the Scope of « Humanitarian Intervention

umanitarian intervention is one of the most cordrsial concepts in world

politics. Commonly understood, it stands for the abexternal military force against a sovereign
state to stop its government from mistreating w& @itizens. It also implies the use of force to
halt violations of human rights by a determinedtgr&igainst a minority or another ethnic group.
It appears to be as a kind of “just war”. Yet, indual definitions of the words humanitarian and
intervention vary widely. There is no definitioniversally accepted by all international actors.
Various definitions have been ventured by differ@mnirces. Let's explore a few of them.

About a decade ago, Brian D. Lepard defined thigsonoas the use of military
force to protect the victims of human rights vimat’ ). Sean Murphy also defined it in 1996 as the
“threat or use of force by a state, group of stabesnternational organization primarily for the ppose
of protecting the nationals of the target statemfravidespread deprivations of internationally reciagal
human right8 . A few years later, the Danish Institute of Intetomal Affairs defined it as
"coercive action by States involving the use of drifieece in another State without the consent of its
Government, with or without authorization from th Security Council, for the purpose of preventing
putting to a halt gross and massive violationswiian rights or international humanitarian 14w" For
his part, Francis Kofi Abiew considers the ‘theorfyintervention on humanitarian grounds’ as a
theory that fecognizes the right of one State to exercise mational control over the acts of another in
regard to its internal sovereignty when contrary ttee laws of humanity B More recently, J.L.
Holzgrefe and Robert O. Keohalfe have definedHumanitarian Intervention’ asttie threat or
use of force across state borders by a state (ougrof states) aimed at preventing or ending wickssp
and grave violations of the fundamental human gghit individuals other than its own citizens, witho
the permission of the state within whose territimrge is applied.

ut the notion remains however quite recent, althougla¢dhes to human rights

have been quite commonly spread during the lagupgnPublished literature on humanitarian
intervention has therefore been of relatively récemtage. As recently as 1995-1996,
dictionaries in the fields of international relat®oand organizations, and even in multinational
peacekeeping instances, did not include entrigsupmanitarian intervention as such. It has been
only more recently that the phrase has become wigelognized and frequently included in the
titles of scholarly studies. Yet, ‘humanitarianentention’ has been quite commonly used in the
past to designate assistance operations and intevns in domestic affairs of another state. It
was mainly used in the T&entury to refer to the protection by a statet®bivn citizens within

the territorial boundaries of another state. It &la® been used in cases of choking behaviors of a
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determined state against its own citizens. Bug dnly more recently that the notion has gained in
vigor. The question may thus arise to determine gbiesson who originated the humanitarian
intervention phrase in its current meaning? Sonuecgs give credit to Professor Mario Bettati of
the University of Paris, along with French poliéici Bernard Kouchner, one of the founders of
‘Médecins sans Frontieres’; they are said to haweneiated the concept in the late 1980’s.
Professor Fernando TesBf may also be credited for publishing higiemanitarian Intervention:

an Inquiry into Law and Morality in 1988. The need to help peoples in distresskiugrew then

to mean that everyone had a “duty to assist a paoplanger”.

eyond the rulings of ‘International Humanitarian w.awhich are more

specifically seeking to limit the effects of armeahflicts and to protect persons who are not or
are no longer participating in hostilities, the inotof ‘humanitarian intervention’ sets forth a
practice of right to humanitarian assistance fohtained in the resolution of the UN general
Assembly # 43/131 adopted on DecembBr B88: «Resolution on Humanitarian assistance to
victims of natural disasters and similar emergesityations». It tends to further enforce the inputs of
such other growing notions as ‘the right to intexe(which implies the potential recognition for
a state or for a group of states of the right egitimately” violate the sovereignty of an other
state) and ‘the obligation to intervene’ (implyitige duty for a state to offer assistance upon the
request of supra-national entities, i.e. the UNotirer international or regional instances). The
will of a sovereign entity to give in to such cimstances thus remains of utmost importance in
these contexts.

umanitarian intervention has constantly been brotmlexposure and has gone

through recurring phases of study. It was quighifanable after the secessionist Biafra war in
the late sixties as well as with the Indian inteti@n in Pakistan in 1971; but it fell into obsayri
during the 1980s and became a popular topic agaimei 1990s, peaking with the intervention in
Kosovo and the no less faulty lack of intervention Rwanda. No doubt, the cases of
Afghanistan and Irag on one side, and the morentelsemanitarian catastrophe in southern
Lebanon, along with the Darfur Crisis are makingutrent again. As long as there are despots
willing to torture and murder their own citizensidaas there are “outlaw” behaviours stemming
from sovereign states, these issues in interndtianawill remain relevant.

he report of the International Commission on Iné@ion and State

Sovereignty, presented in December 2001 by a ‘Cdteeiico-chaired by Gareth Evans and
Mohamed Sahnoufi® takes a clear stand regarding the definition of tiincept. @he kind of
intervention with which we are concerned is acti@ken against a state or its leaders, without itsheir
consent, for purposes which are claimed to be hutisw@an or protective. By far the most controvelsia
form of such intervention is military. But we arns@avery much concerned with alternatives to nmita
action, including all forms of preventive measura&sd coercive intervention measures — sanctions and
criminal prosecutions — falling short of militarmtervention». The clearly established objective for
such an endeavor being «the protection and assestaf people at risk » for merely stated
‘human protection purposes’ through « military mention », the ‘Commission’ has been very
careful in its adoption of a determined terminologye idea underlying such interventionist
attitudes can be easily phrased by reference toobribe foremost theorists on the issue of
‘humanitarian intervention’, Fernando TesoOm rhajor purpose of states and governments is to
quara[qﬁae human rights; governments that violatewu rights should not be protected by international
law”.
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Many legal experts have strongly criticized thewvief traditional international
law held by non supporters of the right to inteeverrirst, under no circumstances can a
government claim it is “lawful” to massacre its owapulation on the grounds that everything
that goes on inside the country is an “internalterat All states have formally agreed that they
should respect fundamental rights, such as the t@hfe and respect for the physical person,
and that genocide is unlawful as far as their owopbe are concerned. They decided in “a
sovereign manner” to accept these principles, sg thust respect them in a sovereign manner
too. Where a massive violation occurs, retaliatorgasures and reprisals can be taken in
political, diplomatic, economic and financial waysn embargo, even without United Nations
intervention, could be envisaged against a state group which is violating a people’s most
basic rights. Such a measure, quite a formidable, t)as been used against certain states,
including Argentina at the time of the Falklandsrwthe Soviet Union after its military
intervention in Afghanistan and more recently aghaidaiti and Burundi in response to coups
d’état in those countries. The United Nations SéguCouncil can also declare that massive
violations of human rights are a threat to “intéim@al peace and security” and duly authorize
military intervention (article 42 of the United Nas Charter). It has done this on several
occasions. So on closer inspection, most of theabpas presented as arising from “the right of
humanitarian intervention” are actually applicagoof existing legal mechanisms. It may be
relatively wrong to say that traditional internaiad law is incompatible with effective protection
of human rights. In fact the problem is usually enpolitical than legal, in the sense that what is
needed is not new rules but the better use ofiegishes.

ere then emerges a major concern of how much credit be given to the

seemingly humanitarian intentions of nations/sthierically know for their proven breaches to
human rights. dhe United States is not significantly differentnfr others in its history of
violence and lawlessnessunderlines Noam Chomsk?' before stressing thatstates are no
moral agents» and that ¢hey commonly act in the interests of domestic pow&hese 13 years
old assertions are regretfully comforted by preseay observations of Guantanamo style
behavioral patterns worldwide. We are thus famfrany altruist humanitarian considerations
that might dictate or try to legitimate military r(mon military) intervention in regions that
happen to all be part of the third world, and @&t strangely enough, at present times, located in
Arab or Islamic neighborhoods ! Using the UN systlmn such purposes can also be easily
challenged, since these promoters of the ideahasetsame ones who have been undermining its
efficiency in recent decades: Washington is fahmlead in vetoing Security Council resolutions
since the early sixties, followed by Britain, wilnance a distant third; the record in the General
Assembly is similar on a wide range of issues comnng human rights, observance of
international law, aggression, disarmament, an@rso. One might then wonder of where do
‘humanitarian considerations’ start and where matiostrategic interests stop? The massive
exterminations of Native American Indians in thd t@ntury may well tarnish the humanitarian
record of US led initiatives. Furthermorewken the U.S. invaded Haiti [during the second decaf

the 20" century] and the Dominican Republic [much lateHe Washington administration murdered and
destroyed, reinstituted virtual slavery, dismantldte constitutional system because the backward
Haitians could not see the merits of turning theguntry into a US plantation, and established the
National Guards that ran the countries by violeare terror after the Marines finally left. ! Danger

to Americans was one of the original justificatidos the American intervention in civil strife in
the Dominican Republic in 1965, though the Unitedt&s early on in that intervention began to
ground its action on its desire to prevent a leftistory in the Dominican Republic. Again, the
United States attempted to characterize its intgioe in Grenada in 1983 as aimed at rescuing
American citizens resident on that island at theetof a violent coup, though at the time of the
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intervention it was unclear that Americans in Gdnavere in any danger, and there is
considerable reason to believe that the leftistraation of the government installed by the coup
was in fact the main reason for the American acftidns conclusion is strengthened by the fact
that the operation was clearly aimed at and suewk@d subjugating the island, a step not
required if the only American objective was a resamd contrary to the then-understood limits
on the objectives legally permissible in a casbuwrhanitarian intervention. In this case, it should
be noted, President Reagan justified the actionkeofJnited States not only by reference to the
dangers to American citizens posed by the new gowent, but also to the dangers that
government posed to its own citizens.

I ther leading nations of this humanitarian interi@rist trend cannot but be

equally gratified by the similar records of humaght breaches in the establishment of their
respective political systems! Isn’'t all this enougt introduce serious doubt about the
humanitarian justifications of this initiative iimé minds of MENA region observers at a time
where countries like Iraq, Iran, Sudan, SomaliajeéSfand until recently Libya) all happen to be
on the U.S. policy collimator and at a time of awing cultural and civilization ditch between

the western world and Islam?

4Exploring the Future

hat are then the perspectives of humanitarian gatipa within the turmoil

and uncertainties that characterize the beginnihghe 21st century? Beyond the mere
humanitarian concerns, the question of ‘legitimatervention’ within the domestic boundaries
of sovereign states remains of capital importantée teachings of recent historical
developments in Kosovo, Iraq and Afghanistan seebetpaving the way for a new set of still to
be determined rules that represent a clear rupiitie the traditional teachings of the ‘jus
cogens’. Legal justifications to breaches to nai@overeignty are being openly sought. Despite
their attractive appeal, ‘humanitarian’ justificats are just another aspect of the evolving search
for new legal international equilibriums. Let's tatively explore a few prospects of potential
evolution of the issue of ‘humanitarian interventiothrough the multifaceted prism of
contemporary forms of international confrontation.

* ublic International Law’ has forged multiple instnents for the purpose of

answering humanitarian emergencies, starting with 1948 ‘Universal Declaration of Human
Rights’ proclaimed by the UN General Assembly & tRalais de Chaillot” in Parisjesolution
217 A (Il1)]. Each state is therefore bound to enact and enfegsslation for the achievement of
the purposes sought by such binding internationatriments. But despite the existence of
sanction mechanisms, international law has notbbsked any supranational entity for the
enforcement of these rules in case they are vibldtee UN Security Council is the only organ
habilitated to confer legitimacy to a coercive mantion through an international force for the
purpose of reestablishing “international peace sawlrity”. It is within this context that the 2001
“Evans/Sahnoun Report” on the ‘Responsibility tootpct’ seeks to find a way for
implementation: the question of when, if ever, it is appropriate $tates to take coercive — and in
particular military — action, against another stdiar the purpose of protecting people at risk iattbther
staté. It is also within the specific context of a unlpr universe placed under the sole leadership
of all mighty US forces, mainly defied by ethnotawhl confrontations and terror threats, that the
global reform of international institutions is peesly launched. The concern about humanitarian
issues is just a small part of the global univensddroglio. And in all similar cases pertaining to
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political issues, there is no single magic legalipe: future evolution is pending on the still
developing political equilibriums. The sought lefr@mework for humanitarian intervention will

need to result from the ongoing declared and/@ntaglobal confrontations in which emerging
Islamic forces will undeniably have a say. The ssgpacture of the UN system will just have to
align the functioning of its institutions to thecheasingly growing world reality. Containment
theories are simply fruitless instruments of thestpaet's just urge all actors of the world
community to settle for a New Deal aiming at théabkshment of a just and more equitable
international order, built on reciprocal respect.

Casablanca, November 26, 2006.
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